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This Court has jurisdiction of this appeal by the State

pursuant to the Arizona Constitution Article VI, Section 16, and
AR S. Section 12-124(A).
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This matter has been under advisenent since the tine of

Oral Argunent on Decenber 19, 2001. This decision is nade
within 30 days as required by Rule 9.8, Maricopa County Superior
Court Local Rules of Practice. This Court has considered the

record of the proceedings from the Phoenix Cty Court, and the
Menor anda and argunents from counsel.

This appeal by the State raises only one issue: whet her
the trial judge (the Hon. Cynthia Certa) erred in granting the
Def endant’s handwitten Mtion in Limne which was filed on the
date of trial and requested that the State be precluded from
i ntroduci ng any evidence of an HGN test! quantifying Appellee’'s
bl ood al cohol content at the tinme of driving. In granting the
notion on April 18, 2001 the trial court acknow edged that
Appel lee intended to raise an affirmative defense and had no
intention of challenging the accuracy of the State’ s evidence
regardi ng Appellee’s blood alcohol content at the time a breath
or blood test was adm nistered. The trial judge cited and
relied upon State v. Cannon.?

The Arizona Suprene Court has stated that “(HGN test
results are) not admssible in any crimnal case as direct
i ndependent evidence to quantify blood alcohol content.”3
However, HGN test results may be admitted, not as independent
evidence but to corroborate or attack the chem cal analysis or
ot her evidence of the Defendant’s bl ood al cohol content.*

In State v. Cannon®, the Arizona Court of Appeals affirnmed
the trial judge’'s directed verdict on a charge of Aggravated
Driving wwth an Al cohol Concentration of .10 or Geater. It is
critical to the Cannon opinion that the Court of Appeals relied
upon the fact that Cannon’s blood alcohol concentration was

! Horizontal Gaze Nystagnus test.

2192 Ariz. 236, 963 P.2d 315 (App.1998).

3 State v. Superior Court (Blake), 149 Ariz. 269, 280, 718 P.2d 171, 182
(1986); as cited in State v. Cannon, 192 Ariz. at 239, 963 P.2d at 318.
4 14d.

5 1d.
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nmeasured approximately 45 mnutes after his driving had
occurred. The State’s expert was not able to perform a
retrograde analysis to describe the specific blood alcohol
content of Cannon at the time of his driving.

Certainly, the trial judge was correct in accepting defense

counsel’s avowal, in the context of a Mtion in Limne, that
evidence justifying the affirmative defense of A R S. Section
28-692(B) would be produced. However, wth no evidence or

information or avowal by the State as to their ability to
perform a retrograde analysis and relate the blood alcohol
content test results to the tine of Appellee’'s driving, the
trial court erred. This mssing piece of information is
critical: a retrograde analysis quantifying Appellee s blood
al cohol content at the tine of driving would clearly render HGN
test results corroborating evidence and not independent evidence
of Appellee’s blood al cohol content at the tinme of driving.

For all of the reasons cited above,

IT IS ORDERED reversing the trial <court’s order which
granted Appellee’s Mdtion in Limne.

| T I'S FURTHER CRDERED remandi ng this case back to the tria
court for a new oral argunent, or an evidentiary hearing on
Appel l ee’s Motion in Limne consistent with this opinion.
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